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S I highly eſteem and reverence the 
Trial by Jury, which forms one of the 
moſt diſtinguiſhing bulwarks of the civil liber- 
ty which Engliſhmen enjoy, I am always 
anxious to ſee Jurymen exert their power 
with ſuch diſcretion and moderation, as to 
give their fellow - ſubjects continually freſh 
cauſe to rejoice at their being inveſted with 
it. And, with this view, I always wiſh them 
to avoid two miſtakes into which they are 
ſometimes apt to fall. The one is, giv- . 
ing the plaintiff, in an aQion di treſpaſs, a 
B greater 


e 


EY 1 


greater ſum of money, by way of compen- 


ſation for the injury he has ſuſtained, than 


is, in their opinion, ſufficient for that pur- 
poſe; which they are ſometimes inclined to 
do through a laudable ſpirit of indignatioa 
againſt the practice of ſuch oppreſſion as is 
the ſubject of the complaint before them, 
and with a deſign to deter other perſons from 
being guilty of the like. But this is depart- 


ing from the buſineſs that is referred to their 


deciſion, and taking upon them to be crimi- 
nal judges, that inflict puniſnment by way of 
terror and example, inſtead of afſeſ/ſcrs, or 
appretiators, of the magnitude of the parti- 
cular injury that is the ſubject of the aQion 
which they are called upon to try. Every 
inſtance of an irregularity of this kind in 
the exerciſe of their authority, I am fully per- 
ſuaded, leſſens the teſpect and cenfidence 
which the public entertains for their deciſions, 
and thereby tends, in fome degree, to under- 
mine and weaken their authority. The other 
manner of deviating from the line of their 
duty (of which, however, I believe, there 
are very few inſtances) is an obſtinate reſolu- 
lion to determine a matter of law, that hap- 
pens to be involved in the iſſue, or queſtion, 
referred 
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1 
referred to their deciſion, in a manner contra- 
ry to the direction of the judge who tries the 
cauſe. This, I conſeſs, they have a legal 
right to do, becauſe the whole matter contain- 
ed in the iſſue joined between the parties, 
whether it be fact or law, is brought before 
them and referred to their deciſion But, 
ſurely, common ſenſe muſt teach us, that, 


if they mean to do juſtice between the par- 


ties, they ought, with reſpe to ſuch points 
(in which they muſt know themſelves to be 
unſkilled), to be guided by the opinion of 
the judge; or, if they think that may be 
partial or inſufficient, to find a ſpecial ver- 
dict, to the end that the law may be rightly 
determined, upon full argument by the 


judges of the court in which the action was 
brought. 


There is, however, one ſubject upon which, 
J imagine, all lovers of public liberty would 
be inclined to think, that juries ought to 
have the whole power of dctermining the 
matter in conteſt, The ſubject, | mean, is 
the DoQrine of ſeditious libels, and the cri- 
minal proſecutions carried on againſt the wri- 
ters and publiſhers of them. Theſe proſecu- 
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tions are attended with ſo much danger to 
that moſt valuable privilege of Engliſh ſub- 
jects, the Liberty of the Preſs, or the right of 


ſtrict adherence to truth) on the pernicious 
tendency of public meaſures, that one would 
wiſh them to be intirely under the controul 
of the people themſelves, ſo as never to be carried 
on with ſucceſs but when e people themſelves 
_are ſatisfied of the falſehood and miſchievcous 
tendency, or, at leaſt, of the miſchievous 
tendency of the writings which are the occa- 
fion of them. And for this purpoſe it would 
be neceſſary, that the whole determinations 
of theſe proſecutions ſhould be veſted in the 
Juries, who are a part of the people, and 
may be ſuppoſed to entertain the ſame ſenti- 
ments with them. For, if the event of theſe 
proſecutions was to depend upon the inclina- 
tions of the judges, there would be reaſon to 


ceſs much oftener than would be conſiſtent 
with that ſpirit of free enquiry and examina- 
tion of the meaſures of government, which 
is necſſary to the correction of the abuſes of 
power, and the preſervation of public liberty 
Thoſe magiſtrates muſt naturally be ſuppoſed 
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animadverting freely and publicly (but with a 


apprehend, that they would meet with ſuc- 
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be, in ſome degree, partial to government in 
caſes of this kind, even from reſpectable mo- 
tives. Their friendſhip and their gratitude 
would often contribute to make them fo — 
not to mention their ſelf-intereſt and ambition, 
which would lead them to hope for future fa- 
vours from the crown. For, who would be 
the object of the cenſures contained in the 
writinzs under proſecution? Probably the 
king's miniſters of ſtate, by whoſe favour and 
patronage they, perhaps, would have obtain- 
ed their offices of judges, and might hope to 
gain ſtill higher honours for themſelves, or 
preferments for their families. In theſe caſes, 
therefore, a jury of men of ordinary rank, 
as, for example, of ſubſtantial houſe-keepers 
in the city of London, would be much leſs 
likely to interpret the intentions of the wri- 
ters and publiſhers of ſuch writings in a ſe- 
vere manner, and to conſider the tendency 
of them as of dangerous conſequence to the 
public, than a bench of judges would be: 
and yet, ti ey would be ſufficiently intereſled 
in the preſervation of the public peace (upon 
which the continuance of their own liberty, 
trade, and property, would depend) to he free 


from any undue bias of avour towards 


thoſe 
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thoſe perſons, if the writings, they had pub- 
liſhed, had a real and manifeſt tendency to 
diſturb it: and therefore, upon the whole, 
they would be a ſafer and more impartial tri- 
bunal for the determination of theſe matters 
than the judges. It is reaſonable, therefore, 
that all lovers of public liberty ſhould wiſh, 
that the whole power of determining the 
merits of proſecutions upon theſe ſubjects 
ſhould be veſted in the juries. But, in order 
to its being ſo, it is by no mcans neceſſary, 
in my apprehenſion, to depart in any degree 
trom the rules above mentioned, concerning 
the diſtint provinces of judges and jurics in 
the deciſion of law ſuits, and the moral obli- 
gation, under which jurymen have been ſup- 
poſed to lie, to keep ſtricly within the 
bounds of their own province, without ever 
preſuming to determine any matters of law. 
Ail theſe rules may, as I conceive, be moſt 
invioiably adhered to, and yet juries will re- 
main in poſſeſſion of the whole of this im- 
portant power of deciding all the matters in 


conteſt upon proſecutions for ſeditious 
libels For in theſe proſecutions all the mat- 
ters in conteſt between the crown and the de- 


fendant upon an iſſue of Not guilty are mere 


matters 
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matters of fact, without any the leaſt mixture 
of matters of law. This I ſhall now endeavour 
to prove, by conſidering the ſeveral allega- 
tions which go to the compoſition of a 
criminal charge for writing a ſeditious 


libel. 


An inditment, or information againſt a 
man for writing a ſeditious libel, conſiſts of 
the four following allegations, and of nothing 
more; to wit, firſt, That the defendant wrote 
the paper in queſtion, which 1s always ſet 
forth. word for word, in the indictment or 


information; ſecondly, That he publiſhed it; 


thirdly, That he publiſhed it with a bad in- 
tent; and fourthly, That the paper has a ten- 
dency to diſturb the public peace. I ſpeak 
of an indictment or information in which 
the ſeditious paper is not charged to be falſe, 
but only ſcandalous and malicious, and tend- 
ing to cauſe a breach of the peace. For, if 
the charge of falſehood is inſerted in the in- 
formation, that muſt be reckoned as a fifth 
allegation contained in it. This was former- 
ly thought a neceſſary part of a charge for 
publiſhing a ſeditious libel, but was omitted 
(for the firſt time, as | have heard) in the i in- 

formation 


[8 ] 


formation brought by Sir Fletcher Norton in 
1764, againſt Mt. Wilkes, for publiſhing 
the 45th number of the paper called the 
North Briton, and has been omitted in moſt 
of the informations that have been brought 
for ſuch publications ſince that time. The 
reaſon for omitting it was, to avoid the alter- 
cation which it uſed conſtantly to occaſion 
at the bar upon the trial of theſe informa- 
tions, and the plauſible, if not juſt, pretence 
it afforded to the defendant's counſel to inſiſt, 
that the charges contained in them were not 
proved. For, though this charge of falſe- 
hood uſed to be inſerted in the informations, 
no attempts were ever made to ſupport it by 

proof, and the judyes who tried theſe infor- 
mations, would neither require the counſel 
for the crown to prove that the writings in 
| queſtion were falſe, nor even permit the coun- 
ſel for the defendants to bring proof that they 
were true; ſo that every information that 
was brought for a ſeditious libel, was defec- 
tively proved in this article of the falſchood 
of it. Yet the juries uſed often to find ver- 
dicts for the crown againſt the defendants, 
_ notwithſtanding this defect in the proof of 
the charges brought againſt them; and the 
court of King's-bench uſed, in conſequence 


of 


1 

of theſe verdicts, to paſs judgments, and in- 
flict puniſhments upon them. This, how- 
ever, was ſometimes complained of as an 
irregular way of proceeding, that was not 
conſiſtent with the rules of law obſerved 
in other caſes, and more eſpecially in crimi- 
nal proceedings, in which, in all other in- 
ſtances, the greateſt ſtrictneſs is required. 
And it was often made uſe of at the trial, by 
the defendant's counſel as an argument to the 
jury, to perſuade them not to find the de- 
fendant guilty, ſince the counſel for the 
crown had not made good the whole of the 
charge againſt him, but had failed with reſpect 
to ſo material an article as the falſehood of the 
paper complained of. For,” ſaid they, if 
the law be really ſo ſevere as to conſider the 
publication of a truth as a public crime, and 
deſerving of public puniſhment, it muſt at 
leaſt be allowed, that it is a leſs crime than 
the publication of the ſame things would be 
if they were falſe; and therefore, the defen- 
dant, who is only proved to have publiſhed 
the writings in queſtion without any proof 
that they are falſe, ought not to be conſider- 
ed in the ſame light, and made liable to be 
puniſhed in the ſame manner, as if it had 

been proved that the ſaid writings were falſe, 
i... C as 


( wo | 
as he will be, if the jury ſhould find him 
guilty upon this information.” This argu- 
ment (which | take to be unanſwerable) was 
frequently made uſe of by the counſel for 
the defendants upon the trial of theſe infor- 
mations, while the charge of the falſehood of 
the libel or writing complained of uſed to be 
.inſerted in them: and it probably might 


ſometimes prevail with the juries (notwith- 


ſtanding the directions of the judges to the 
contrary), to find the defendants not guilty. 
Sir Fletcher Norton, therefore, ſecing that the 
inſertion of this charge of falſehood in theſe 
informations tended only to hamper the pro- 
ceedings of the officers of the crown againſt 
the publiſhers of ſeditious libels, reſolved to 
leave it out for the future in all the informa- 
tions of that kind of which he was to have the 
management; in doing which he thought him- 


| ſelf ſufficiently warranted by the preceding 


declarations of the judges on various occaſi- 


ons, that this charge of falſchood was an im- 


material part of every information for a ſedi- 
tious libel, which the proſecutor was not 
bound to prove, nor the defendant permitted 
to diſprove. And it is ſaid, that Sir Fletcher's 
ſucceſſors 1n office have followed his example. 
And thus, ever ſince that proſecution of Mr. 
3 Wilkes 
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Wilkes for the publication of the famous 
number 45 of the North Briton, thoſe infor- 
mations have been drawn up without alledg- 
ing that the writings complained of in them 
were falſe; and the proſecutions of theſe 
offences have gone on, in this reſpect, more 


ſmoothly than before, being rid of all the dit- 


ficulties, which the inſertion of that charge 
of falſehood uſed to gi ve riſc to. 


I ſay then, that in an information for 
writing and publiſhing a ſeditious libel, which 
is not charged to be falſe as well as malicious 
and ſcandalous, there are only the four alle- 
gations before mentioned, to wit, firſt, that 
the defendant wrote it; adly, that he pub- 
liſhed it; 3dly, that he had a bad intention 
in publiſhing it; and 4thly, that the paper 
has a miſchievous tendency, or a tendency to 
produce certain bad effects that are deſcribed 


in the information, ſuch as alienating the af- 


fections of his Majeſty's ſubjects from his 


' Majeſty's perſon and government, or raiſing 


jealouſies in their minds againſt the parlia- 
ment or the courts of juſtice, and the like. 


Now theſe allegations, | conceive, to be all 
matters of fact. The two firſt of them, to 


O 2 wit, 


N 


wit, the baving writ the paper, and the ha v- 
ing publiſhed it, are univerſally allowed to be 
ſo: but the two latter, to wit, the intention 
of the publiſher, and the tendency of the 
paper to produce the miſchievous effects de- 
ſcribed in the information, have been ſome- 
times declared by the judges to the matters of 
law, or as they have expreſſed it) inferences of 
law drawn from the fact of publication, and 
fit only to be conſidered and determined by 
the judges, without the interference of the 
juries. But this ſeems to be a modern doc- 
trine of the judges, that has been adopted by 
them only ſince the time when Lord Ray- 
mond was chief juſtice of the king's bench. 
For, before that time, we find many judges 
(and thoſe too, ſome of them men of cha- 
rater for abilities and learning in the law, 
and others of them great friends to the royal 
prerogative, and to a rigorous method of go- 
vernment) who were of opinion, that both 
the intention of the writer or publiſher of the 
paper, and the tendency of the paper to pro- 
duce certain ill effects, were proper objects 
of the jury's conſideration. And this opini— 
on, | conceive, to be agreeable to the truth, 
for the following reaſons. 


In 
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In making this enquiry into the true diſ- 


tinction between matters of law and matters 


of fact, in the law-ſenſe of thoſe words, that 
is, between matters which are fit only for the 
conſideration of the judges, and matters 
which are fit objects of the conſideration 
and determination of a jury, I think, we 
may aſſume it as an axiom, or fundamental 
maxim, which every body muſt allow the 
truth of, that every thing that can be proved by 
the teſtimony of witneſſes, is a fit object of the 
jury's conſideration. For of this ſort of evi- 
dence, this external evidence, they are uni- 
verſally allowed to be the proper judges : and 
the oath they take, when they are impannel- 
ed, © to try the iſſue joined between the par- 
ties and a true verdict give according to the 
evidence,” plainly makes them ſo; and in- 
deed, it gives them a power of judging and 
determining according to other evidence, be- 
ſides the teſtimony of witneſſes, when ſuch 
other evidence is produced before them. But 
it is ſufficient for the preſent purpoſe, that 
they ſhould be allowed to be true and proper 
judges of all that external evidence that con- 
ſiſts in the teſtimony of witneſſes. We muſt, 
therefore, enquire, whether or no the inten- 
tion of a man in publiſning a writing, and 

the 


| 
1 
| 
; 


* 
{ 
wy 
1 
- 
$44. 
i; 
} 
i. 
* 
1 
* 
k 4 
1 
K 


F 


the tendency of the writing to produce a 


particular ill effect, are matters which 
are capable of being proved, or diſproved, 
by the teſtimony of witneſſes. Now it 
appears to me, that they moſt manifeſtly 


are capable of being ſo proved, or diſproved. 5 


For, firſt, as to the intention. Who can 


doubt but that proof may be given by wit- 


neſſes, that the paper was publiſhed with an 
innocent, or even a good intent, or, in ſome 
caſes, with an abſence of the bad intent al- 
ledged in the information, and without which 
there can be no guilt in the publiſner? This 
may be caſily illuſtrated by the following ex- 
amples, It is allowed upon theſe proſecuti- 
ons, that the delivery of a ſingle paper from 
one perſon to another (whether the paper be 


. in print or manuſcript), is an act of publica- 


tion. Suppoſe, therefore, that it could be 
proved, that the defendant, who was proſe- 
cuted for publiſhing a ſeditious paper, and 
who had been already proved to have deliver- 
edit to another perſon, that is, to have pub- 
liſhed it, was an illeterate man, who could 
neither write nor read, and that he knew 
nothing of its contents, and that he was a ſer- 
vant toa printer or bookſeller (as for inſtance, 
their porter), and had delivered the paper, 


by 
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by his maſter's order, amongſt the papers, or 
parcels of goods. Certainly this proof would 
be material to the queſtion, whether the de- 
fendant was guilty or not of the crime im- 
puted to him by the information, and would 
be ſufficient to ſhew, that he had not that 
ill intention in publiſhing the paper, which 
was neceſſary to make him guilty of that 
crime, and conſequently would be a ground 
for his acquittal. And, as this proof would 
be extraneous to the paper itſelf, and could 


only be given by witneſſes, it could be given 


only to the jury, who are confeſſedly the 
judges of all the evidence that is delivered by 
witneſſes in every cauſe. If therefore, the 
information were brought againſt ſuch ſer- 
vant or porter, he ought evidently be acquit- 
ted by the jury on account of this abſence 
of the criminal intention imputed to him in 
the information. If, indeed, the informa- 
tion was brought againſt the bookſeller him- 
felf, inſtead of his porter, and the ſame proof 
was to be produced againſt him, as has been 
juſt now ſuppoſed to have been brought 


againſt his porter, to wit, that he had deli- 


vered the paper to another perfon with his 
own hand, but that (though he was ſkilled in 
reading and writing) he had not read it, and 


did 
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did not know its contents at the time he deli- 
vered it, this, perhaps, might not be deemed 
ſufficient to excuſe him from the charge of 
publiſhing it with a criminal intention, be- 
cauſe it was his duty, as a maſter bookſeller, 
to attend to the nature of the things he pub- 
liſhed, and examine them, or cauſe them 
to be examined by other proper perſons, be- 
fore he ventured to make them public. I ſay, 
it is poſſible that he might, in ſuch a caſe, be 
held guilty of the criminal intention imputed 
to him in the information; though I muſt 
confeſs, I do not think it quite clear that he 
ought to be ſo. And even if, upon an infor- 
mation againſt a bookſeller for publiſhing a 
ſeditious libel, it ſhould be proved, that the 
ſervant, or ſhopman, of ſuch bookſeller, had 
delivered a ſeditious paper to a purchaſer, by 
virtue of his maſter's general directions to 
him to attend in the ſhop, and ſell books to 
his cuſtomers, ſuch a delivery by the ſervant 
might, perhaps (though I am not without 
ſome doubts about it), be held good preſump- 
tive evidence of an intention in the maſter to 
publiſh it, although it ſhould be proved that 
the maſter himſelf knew nothing of the con- 
tents of it; becauſe it might be ſaid in this 

| _ caſe, 


1 
caſe, as well as in the former, that the maſter 
had been guilty of a criminal negligence, in 
not previouſly examining it, or cauſing it to 
be examined, before he ventured to make it 
public. But if, in this laſt inſtance of the 
delivery of the paper by the ſervant of the 
bookſeller, it ſhould be proved, not only that 
the maſter knew nothing of its contents at 
the time of its delivery or publication, but 
that, at that time, and for a week before the 
ſaid delivery of it, or even before it had been 
received into his ſhop, or ordered to be ſent 
to it, he had been ſick in bed, and delirious, 
and that the whole buſineſs of his ſhop had 


q been conducted by his foreman, he muſt, I 


preſume, in conſequence of ſuch evidence, 
be eſteemed free from the intention of pub- 
liſhing it imputed to him in the information, 
notwithſtanding it had been publiſhed in con- 
ſequence of his general directions to his ſer- 
vant to ſell books to his cuſtomers; becaule 
he would, in ſuch a caſe, have been inca- 
pable, at the time of the publication of ſuch 
paper, of ſuperintending the buſineſs of his 
ſhop, and examining the books that were 
brought into it, and conſequently would not 
have been guilty of the criminal negligence 

1 above 
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above mentioned: and therefore, in ſach a 
caſe, he muſt, I preſume, be acquitted. Now, 
ia all theſe caſes, the proofs here mentioned 
(which relate to the intention of the de- 
ſendant in publiſhing the paper in queſtion) 
could be given only by witneſſes, and conſe- 
quently could be given only before a jury ; 
and thereſore, the intention of the defendant 
in publiſhing the paper is a proper object for 
the jury's conſideration. 


Many more inſtances might be brought to 
ſhew, that the intention of a man in writing, 
or publiſhing a paper (or indeed in doing any 
other act, of which a moral agent is capable), 
may be proved, or diſproved, by the teſti- 
mony of witneſſes, and conſequently is a fit 
ſubje& for the conſideration of a jury. And 
in moſt caſes it can be proved no other way. 
Witneſſes may prove, that the writer of a 
libel confeſſed to them, or declared to them 
with triumph, that he wrote the paper in 
queſtion on purpoſe to raiſe ſuch or ſuch a 
: diſturbance, to cauſe a mutiny in the army 
or the fleet, or a reſiſtance to a new tax, or 
to ſome other act of government. Or they 
may prove, that certain praiſes given to par- 
ticular 
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ticular perſons in the libel, are meant irono- 
cally, and contain the ſevereſt cenſures;— 
that they heard the writer confeſs he meant 
them ſo, and declare that he hoped that the 
world would underſtand them ſo that they 
know that the perſons ſpoken of in the pa- 
per, are not uſually commended for the vir- 
tues therein aſcribed to them, but are re- 
proached by their enemies for the want of 
them, and conſequently, that the paſſage 1s 
to be underſtood ironically. Such evidence 
would be highly proper and uſeful towards 
aſcertaining the criminal intention of the 
writer of the paper in queſtion ; and without 
ſome ſuch evidence, it will often be impoſſible 
for either the judge or jury rightly to under- 
ſtand the meaning and drift of the paper, or 
the intention of the writer in publiſhing it. 
Now, ſuch kind of evidence, as it can be gi- 
ven only by witneſſes, can be given only be- 
fore a jury; and therefore, the jury muſt have a 
right to determine, how far it tends to prove 
or diſprove the point to which it relates, to 
wit, the criminal intention of the publiſher 
of the paper. This ſeems to me to be fo 
plain, that I am ſomewhat afraid my readers 
will blame me for dwelling: fo long upon the 
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proof of it, and be apt to fay in the words of 1 
Cicero, concerning a man who ſhould take 
great pains to prove that Alexander alone, 3 
without the aſſiſtance of his ſoldiers, could 
not have won the battle or Arbela, uteris in 
re non dubid argumentis non neceſſuriis. And 
indeed | ſhould not have thought it needed 
any proof, if I had not ſeen it denied by per- 
+ ſons of great authority, who have aſſerted, 
that the criminal intention of the publiſher of 
a libel is not a matter of fact, or matter fit 
for the conſiceration of a jury, but merely a 
matter of law, or an inference of law from 
the naked fact of publication, which the 
judges only ought to make. Yet theſe very 
perſons of authority acknowledge, that the 
right of determining what the writer of the 
libel meant by the blanks and initial letters, 
and the feigned names that are often to be 
found in ſecitious libels, belongs to the jury 
only; which is not very conſiſtent with the 
ſaid aſſertion, ſince theſe are a part of the 
writers intention, which thoſe perſons con- 
tend to be a mere inference of law. I hope, 
therefore, upon the whole, that the reader 
who dares to make uſe of his own judgment, 
and is not diſpoſed jurare in verba maxziſtri, 
will 
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will be fully convinced that the intention of a 
| man, in publiſhing a (editieus paper, is a 
1 matter of fact, in the law-ſenſe of the word, 
that is, an object of the evidence cf witneſſes, 
and of the conſideration and determination 


| of a jury, as well as the very act of publica- 
tion itſelf. 


It remains that we examine the fourth and 
laſt allegation that 1s contained in one of theſe 
informations, to wit, the tendency of the 
paper complained of to diſturb the public 
peace, or produce the other ill effects that are 
ſet forth in the information. Now this point, 
[ confeſs, is of a more ſubtle nature than ei- 
ther of the former three, and may be more 
' eaſily repreſented as a mere point of law, or 
inference of law (as it is called) to be collect 
ed from the peruſal of the paper itſelf And 
yet, I think, upon a cloſe examination, it 
will appear to be a matter of fact, or a pro- 
per ſubject for the conſideration of a jury, as 
well as the three former points. 


In order to diſcover whether or no the ten- 
dency of a particular paper is a matter of fact, 
or a fit object of the conſideration of a jury, 


we 
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we muſt enquire whether or no it can be 
proved or diſproved by the teſtimony of wit- 
neſſes. For, if it can, it is a matter of fact, 
and the jury have a right to conſider and de- 
termine it. Now it is certain, that this ten- 
dency can in moſt, if not in all caſes. be ei- 
ther proved or diſproved by witneſſes; 
though it may alſo, in ſome caſes, be collect- 
ed from the mere peruſal of the paper. If 
the paper contains blanks and initial letters 
(as moſt of theſe papers do), then it is moſt 
evident that, till the meaning of thoſe blanks 
1s aſcertained, the tendency of the paper 
cannot be known ; and the right of aſcertain- 8 
0 . ing the meaning of theſe blanks is confeſſed K 
| on all hands to belong to the jury. There- . | 
. fore, in theſe caſes, the right of determining 
f the tendency of the paper muſt belong to the 
jury. And, if the paper contains no blanks, 
but is full of alluſions to perſons of great 
rank and power deſcribed under feigned Y 
11 names by circumſtances that are peculiar to > 
them, it is neceſſary to have witneſſes to 
| prove that thoſe circumſtances relate to the 
| ſaid perſons, and conſequently that they are 
the perſons meant to be pointed out to the 
| ſcorn and indignation of the public by the 
| writer of the paper. Or in ſuch a caſe, the 
| | witneſſes 
| 
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witneſſes may teſtify that they heard the de- 
fendant, the writer of the paper, himſelf, 
ſay, that he meant the ſuid perſons by the ſaid 
deſcription, and that he hoped the public 
would not fail to underſtand him. Or they 
may teſtify that they have often heard him 
utter the ſame in vectives againſt thoſe perſons 
as are contained in the paper in queſtion, 
though without confeſſing that he meant to 
deſcribe thoſe perſons in the ſaid paper, or 
even that he was. the writer of it. All theſe 
various kinds of evidence would be admiſſi- 
ble, in ſuch a caſe, to prove, that the alluſi- 
ons in queſtion did relate to the ſaid perſons 
of rank and power; without which relation, 
the ſaid paper would be quite innocent and 
inoffenſive, and have no tendency to diſturb 
the public peace. This tendency, theretore, 
of the paper complained of to diſturb the 
public peace, or produce the other bad effects 
ſet forth in the information, is in all theſe 
caſes a thing capable of being proved by wit- 
neſſes, and which, indeed, can be proved no 
other way, and conſequently is a fit object of 
the conſideration of a jury, or, in the law- 
ſenſe of the words, a matter of fact. And 
even, if we ſuppoſe the paper in queſtion to 

contain 
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contain neither blaoks, nor initial letters, nor 
alluſions to particular perſons under feigned 
names, nor any other ſort of diſguiſe what- 
foever (which ſeldom happens), but to name 
all the perſons it means to ſpeak of by their 
known names and offices, yet even in this 
| caſe it is certain, that witneſſes may be ad- 
mitted to prove or diſprove the tendency of 
the paper, that is, to confirm, or to controul 
and refute, that internal evidence of its ten- 
dency, which, I acknowledge, will in ſome 
degree reſult from the bare peruſal of it. For 
witneſſes may be brought to prove, that it 
has aQually occaſioned that diſturbance which 
it ſeemed to be intended to create, as, for in- 
Nance, that it has excited a ſpirit of 
diſſatisfaction in the fleet or the army, or 
againſt the adminiſtration of juſtice by the 
king's courts, or the like. Such evidence of 
the paper's having produced ſuch ill effects 
would be the ſtrongeſt evidence poſſible of 
its tendency to produce them. And, on the 
other hand, if a paper was writ that contain- 
ed a real panegyric upon a great man, couch- 
ed under the form of a ſevere inveaive, 
aſcribing to him thoſe vices from which he 
was known to be peculiarly exempt, and 
denying 
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denying him thoſe virtues it. which he was 
known moſt to excel (as, for example, call- 
ing the great Duke of Marlborough an ill- 
> bred, paſſionate, tyrannical man, that was 
utterly ignorant of the art of w, and quite 
given up to drunkenneſs, when he was'snown 
to be the calmeſt-tempered, mildeſt, beſt red 
gentleman of his age, of great ſkill in the art 
of war, and very temperate), and an infor- 


mation ſhould be brought againſt the writer 
of it, for writing and publiſhing a ſeditious 
libel, it would in ſuch a caſe be lawful for the 
defendant to call witneſſes to prove, that the 
great man ſpoken of in the paper was ſo emi- 
nently free from the vices imputed to him in 
it, that it could only be underſtood, by all 
perſons who had any knowledge of his cha- 
racter, as a panegyric on him, conveyed un- 
der the form of an invective, and that it had 
been generally fo underſtood by all the world, 
and conſequently could have no tendency to 


excite thole diſturbances which a belief of his. 


having thoſe vices would probably occaſion. 
And if the jury believed theſe witneſſes, and 
conſequently were of opinion, that the paper 
had not the pernicious tendency aſcribed to 
it in the information (and which from the 
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mere peruſal of it, with a knowledge of the 


character of the perſon ſpoken of in it, one 
would be apt to think belonged to it), i 
would be their duty to find the dane 
Not guilty. In the next place, I will ſuppoſe 
the oppoſite caſe to the former, to wit, that 
of a &vere invective againſt a great man, con- 
veyed under the form of a panegyric, com- 
mending him for virtues which he was genc- 
rally thought to want, without any blanks, 
initial letters, or fcigned names. In ſuch a 
caſe, it would be lawful for the proſecutor to 
produce witneſſes to prove, that the writer of 
the paper was a bitter enemy of the great man 
thus ironically commended in it ;—that they 
had often heard him expreſs a very bad opi- 
nion of him, and deny him the virtues aſcrib- 
ed to him in the paper, and aſcribe to him 
the oppoſite vices; that they themſelves 
therefore underſtood the paper to be meant 
ironically, and that they had met with ſeveral 
other perſons, who had all underſtood it in 
the ſame manner that not only the writer, 
and the other enemics of the great man, but 
even moſt of his friends were of opinion, that 
he was not entitled to the praiſes beſtowed on 
him in the paper, and that they, therefore, 
on that account (as well as on account of the 
known 
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+ known enmity of the writer againſt the great 
man), believed thoſe praiſes to be meant iro- 
nically, and intended to bring hin. into pub- 
lic odium and contempt and that they aQu- 
ally had produced that effect, and reiſed a 
great diſguſt againſt him in the perſons who , 
were moſt connected with him, and who 
cheerful obedience, aſſiſtance and concurrence, 
were moſt neceſſary to his diſcharging the 
duties of his great office with ſucceſs and ad- 
vantage to the public. If theſe things were 
made out to the ſatisfaction of the jury, it 
would be their duty to find the writer of the 
paper guilty of publiſhing a ſeditious libel, 
notwithſtanding the apparent inoffenſi veneſs 
of the paper, or its want of tendency to pro- 
duce any ill effect, ſo far as its tendency could 
be collected from the mere peruſal of it: ſo 
that in this, as well as in all the former inſtances, 
the tendency ot the paper would be aſcertain- 
ed by the teſtimony of witneſſes, and would 
conſequently be the object of the conſidera- 
tion and determination of the jury. We may 
therefore, I think, ſafely conclude, that this 
fourth and laſt allegation, contained in an in- 
formation againſt a man for writing and pub-, 
liſhing a ſeditious paper or libel, to wit, its 
E 2 tendency 
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tendency to diſturb the public peace, or to 
produce the other bad effects ſet forth in the 
information, is a proper object of the conſi- 
deration and determination of a jury, or, in 
the lav- ſenſe of the phraſe, a matter of fact, 
as well as the three former allegations, of the 
writing the paper, the publiſhing it, and the 
intention with which it was publiſhed. 


I have hitherto conſidered thoſe things only 
as being matters of fact, or objects of a jury's 
conſideration, which are capable of being 
proved or diſproved by witneſſes; becauſe 
this is the plaineſt and cleareſt mark of diſtinc- 
tion between them and matters of law that 
can, as I apprehend, be given. But I con- 
ceive that the province of the jury extends a 
degree further than this, and that they have a 
right to make all ſuch inferences from facts as 
may be made without any ſkill or knowledge 
of thelaw, even if no new evidence could be 
given by witneſſes in ſupport of ſuch in- 
ferences. For ſuch inferences from facts are 
merely operations of reaſon, which is a talent 
common to all men, to jurymen as well as to 
judges: and, with reſpect to the meaning of 

ſeditious papers, and the intentions of the 
| publiſhers 
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publiſhers of them, and tleir tendency to 
produce certain bad effects ſteted in an infor- 
mation, it often happens that jurymen are 
better able to make theſe infe:ences than 
judges, even where no evidence ſheyld be gi- 
1 ven by witneſſes concerning them; vecauſe 
they have often a more extenſive interccutſe 
with the reſt of mankind, and a preater 
knowledge of the buſineſs and converſation 
„ot the world, thanjudges (who are men of 
retired lives, given up to the ſtudy of the law, 
and the diſcharge of the duties of their reſpec- 
table offices) can be ſuppoſed to have. Thoſe 
inferences, therefore, ought not to be called 
inferences of law, but inferences of fact, be- | 
ing a ſecondary or ſubordinate ſpecies of facts | 
derived from the more ſimple and direct facts, 
of which they are the circumſtances or pro- 
108 perties. For facts may be divided into two 
> Cclafles, which it may perhaps be of ſome uſe, 
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* in conſidering this ſubject, to diſtinguiſh by 
4 the names of primary and ſecondary facts. 
15 The former, or primary faQs, are thoſe plain 


} and ſimple facts which are the objects of the 
f ſenſes, and are generally proved by the poſi- 
tive teſtimony of witneſſes; ſuch as, whe- 
ther ſuch a man gave ſuch another a blow, or 
a wound with a ſword, or fired a piſtol at him, 


Or 


3 
or whether ſuch n one delivered a particular 
paper to ſuch another; though even theſe may 
ſometimes be -olleQed by inference from cir- 
cumſtances. Theſe things are fo plainly mat- 
ters of fad, that no ſophiſtry in the world 
can meàe them appear to any body to be 
matters of law. But the latter, or ſecondary 
ſadts, are ſacts of a more abſtract or remote 
kind, and may often be collected from the 
former by mere reaſoning, without the help 
of external teſtimony. Such is the intention 
of a man in breaking open and entering a 
houſe by night; which, if it be to commit a 
ſelony, makes the breaking and entering the 
houſe amount to the crime of burꝑlary, which 
is puniſned with death; but if it be to com- 
mit a treſpaſs only (as, ſor inſtance, to beat 
or frighten ſomebody in the houſe), makes it 
only a miſdemeanour, which is puniſhable by 
fine and impriſonment. And ſuch is the in- 
tention of a writer, in writing and publiſhing 
a paper againſt the meaſures of government ; 
which, if it be to raiſe a ſpirit of diſcontent 
in the people againſt their governors, is crimi- 
nal, and makes the writer and publiſher liable 
to puniſhment; but, if the paper is intended 
only as a petition to the king, or any inferior 
magiſtrate, 


1 


praying him to deſiſt from x meaſure by which 
the petitioner thinks himſelt aggrieved, and it 


is delivered only to the perfor:from whom the 
| redreſs is prayed, it is an innoent intention, 
* and cannot make the act of puhliſhing the 
paper the object of puniſhment. 1a all theſe 
4 caſes, the intention of the party accuęd is a 
* matter of fact, as well as the giving a bow, 
; or a wound with a ſword, or firing the piſtol, 
or breaking and entering the houſe ; and the 
writing and publiſhing the paper, though it is 
of a leſs groſs and obvious nature than thoſe 
other fats, and leſs capable of being proved 
by the poſitive teſtimony of witneſſes, and 
ſometimes can only be colleQed from thoſe | 
other facts, by reaſoning upon them; I ſay 
ſometimes, becauſe, for the moſt part (as we 
have ſeen above), it will alſo admit of con- 
7h firmation and explanation by the teſtimony 
* of witneſſes. Theſe ſacts, therefore, from 
their being concomitant circumſtances of the 
former, or more ſimple facts, may, with ſome 
propriety, be called ſecondary facts, if the 
former be called primary ones. And this diſ- 
tinction may, perhaps, be uſeful to prevent 
theſe ſecondary facts from being confounded 
with matters of law, with which they agree 
only 
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only in this point, co wit, that ſome degree 
of reaſoning is tobe uſed in diſcuſſing and in- 
veſiigating thera both. But the difference 
between the ceſcs is this. The reaſoning to 
be uſed in the inveſtigation of matters of law, 
is ground-d on the knowledge of the law, 
and cas only be uſed by perſons who are poſ- 
ſeſſed of that knowledge; whereas, in the 
caſe of theſe ſecondary fats, the reaſoning 
to be uſed is grounded on common ſenſe, and 
a knowledge of the world, and the preſent 
tranſactions of it, and the ſtories that are told 


of perſons in active life, and in offices of 


great rank and power; all which (as we before 
obſerved) are things that are often better 
known to jurymen than to judges. And 
therefore we- may conclude, that if no evi- 
dence could: be produced by witneſſes, to con- 
firm or diſprove theſe ſecondary facts, yet the 
jury would ſtill ha ve a right to judge of them, 
and to infer them from the primary facts, by 
the exerciſe of their own reaſon. But it almoſt 
always (or, perhaps, abſolutely always) hap- 
pens, that theſe ſecondary facts, though they 
may in ſome degree be inferred from the pri- 
mary facts by mere reaſoning, yet may be alſo 
confirmed, or controuled and diſproved, by 
tlie poſitive teſtimony of witneſſes; which 
ditinguithes them {till more clearly from mat- 

ters 
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ters of law (in determining which the teſtimo- 
ny of witneſſes is wholly in:dmiſſible), and 
proves them beyond a doubt, o be matters 
of fact, in the lawſenſe of the yhraſe, oc 
obiects of the conſideration and duermina- 
tion of a jury, according to the fundaneatal 
poſition above laid down, to wit, that fach 
matters are proper objects of the conſidera- 
tion and determination of a jury, as are capa- 
ble of being proved or diſproved by the evi- 
dence of witneſſes. I conclude, therefore, 
that both the intention of the writer and pub- 
liſher of a paper charged to be a ſeditious 


| libel, and the tendency of the paper to diſturb 


the public peace, or produce the other miſ- 
chievous effeRs ſet forth in the information 
(which are ſecondary facts in the ſenſe herein 
before defined), are proper objects for the 
conſideration and determination of a jury, or, 
in the uſual law-phraſe, matters of fact, as 


well as the aQtual writing and publication 
of it. | 


If this concluſion is juſt, the whole buſineſs 
of a jury, upon the trial of an information 
tor writing and publiſhing a ſeditious libel, 
may be faid, in few words, to be this: To 


F 


inquire 


4 


inquire into theconduQt of the perſon charged 
with having witten and publiſhed the paper 
in queſtion, oy the means of the evidence of 
witneſſes, and of ſuch fair inferences as they, 
the jury, by their natural reaſon and good 
ſenſe, are able to derive from the ſaid evi- 
deace; and, having thus diſcovered what the 
conduct of the ſaid defendant, with reſpect 
to the (aid charge, has been, to compare it 
with the conduct imputed to him in the infor- 
mation; and, if they find it to be the ſame 
with the conduct imputed to him in the infor- 
mation in all points, to affirm the informa- 
tion, by finding the defendant guz/fy of the 
charge in the manner and form ſet forth in the 
information (for thoſe are the words uſed in 
a verdict of conviction); and, if they find 
his conduct, as proved by the evidence, to 
fall ſhort of the conduct imputed to him in 
the information, in any of the four points 
above-mentioned, to deny the information, 
by finding the defendant Net gui/ty of the 
charge in the manner and furn ſet forth in 
the information, which are the words uſed in 
a verdict of acquittal.” This ſeems to me to 
be an accurate and plain deſcription of the 
duty 
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duty of a jury on the tral of one of theſe in- 
formations. 


When the jury have thus exerciſed their 
office of inquiring whether the defen- 
dant's real conduct has been con menſurate 
with the conduct imputed to him in the infor- 
mation, and have determined that it ha been 
ſo, by finding him guilty of the charge in 
the manner and form ſet forth in the infor- 
mation, there ſtill remains another point to 
be conſidered before judgment can be given 
againſt the defendant, which 1s, whether the 
offence ſo charged and found by the jury is a 
public offence, or an object of legal puniſh- 
ment. For, if it ſhall be made appear by 


Juſt and legal reaſonings at the bar, that the 


writing and publiſhing the paper in queſtion, 
though it was done deliberately, and has the 
tendency aſcribed to it in the information, 
yet is not an offence of ſucu great and pub- 


lic conſequence as to be an object of legal 


puniſhment, it will be the duty of the court 
to forbear giving judgment againſt the defen- 
dant, and to diſmiſs him with impunity, not- 
withſtanding the verdict of conviction found 
againſt him by the jury. But this I appre- 

F 2 hend, 
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hend, is a matter which the judges only have 
a right to determi-e, either upon a motion 
made before them on the behalf of the de- 
fendant in arret of judgment, or of their 
own accord, without ſuch a motion, if they 
of their owa accord come to be of opinion 
that the acts charged in the information do 
not coaſtitute a legal offence. For this is 
realy and truly a matter of law, and not a 
ſccondary fact, or inference from other facts, 
nor a matter to which the teſtimony of wit- 
neſſes is in any degree applicable (like the in- 
tention of the writer, and the tendency of 
the paper, and other ſuch ſecondary facts as 
have been above mentioned), and therefore 
is not a fit object of the conſideration and 
determination of a jury. An inſtance or two 
will make this matter very plain. It is cer- 
tainly a public and puniſhable offence to pub- 
liſh a paper tending to diſgrace and vilify the 
King upon the throne, and alienate the affec- 
tions of his ſubjects from his perſon and go- 
vernment, more eſpecially if the imputations 
thrown out againſt him are falſe. This was 
the offence committed by DoQtor Shebbeare 
in the reign of our late gracious Sovereign, 
George II. for which, in the opinion of moſt 
people, he was deſervedly puniſhed. But, 

it 
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if the ſame abuſe were now to be republiſh- 
ed againſt the ſame good moi arch, it may be 
doubted whether the publiſher of it would be 
an object of legal puniſhmerg, though he 
would juſtly incur the cenſure, and excite the 
indignation of all good men, that remember- 
ed the juſt and prudent government, and re- 
ſpedted the memory of our late Sovereign. 
For, as it can no longer tend to produce the 
ſame bad effects as formerly, the monarch, 
who was the object of it, being no longer 
among the living, it ſeems unreaſonable to 
ſuppoſe that it could be the object of that le- 
gal cenſure which was grounded on its ten- 
dency to produce thoſe bad effects. Yet it 
might be ſaid, on the other hand, that it till 
had a tendency to produce ſome bad effects, 


though not the ſame as before, nor of ſo great 


importance; and that, on account of its ſaid 
tendency to produce theſe leſſer bad effects, it 
ought till to be the object of ſome, though a 
leſſer legal puniſhment. And to this it might 
be replied, on the behalf of the re-publiſher, 
that every act that in 4 ſmall degree has a ten- 
dency to produce ſome ill effect, ought not to 
be the object of a legal puniſhment, and is 
hot ſo by the law of England;—that, for ex- 


ample, 
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ample, the moſt ſcurrilous words ſpoken (but 
not written), even of a perſon now alive, are 
not the object of ſuch puniſhment. but only 
of a civil action; and many ſcurrilous words 
are not ever the object of a civil action, but 
only of a pcoceeding in the eccleſiaſtical court of 
the biſbop of the dioceſe, carried on pro ſalute 
ani me, et correctione morum;—that only thoſe 
actions are the objects of legal puniſhment in 
the temporal courts, which have a tendency 
to produce ſome very pernicious public conſe- 
quences, and diſturb the adminiſtration of the 


government; and that this was not likely to 


be the effect of a re-publication of the abuſe 
upon our deceaſed ſovereign; and conſe- 
quently that ſuch a re-publication was not 
the object of legal puniſhment. Now in all 
this argument the teſtimony of witneſſes is 
evidently quite inadmiſſible; nor can mere 
reaſon, or common ſenſe determine on which 
{ide the truth lies; but it is plain, that this 
can only be determined by the principles of 
the criminal law of England, and the deci- 
ſions of former judges, upon ſolemn argu- 
ments, in caſes of the ſame kind, or that are 
nearly ſimilar to it, if ſuch are to be found; 
and thereſore, it is truly a matter of law, and 
muſt be determined by the judges only. But 
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this does not at all interfere uith the right that 
has been above aſeribed to the jury, of deter- 
mining the truth of all the charges contained 
in the information, or declaring whether, or 
no, the conduct of the defendant, as proved 
by the witneſſes, agrecs, or is commenſurate 
with the conduct imputed to him in the in- 
formation, with teſpect to all the :illegatioas 
of which the information is compoſed. 


I bave now gone through all I had to offer 
in the way of reaſon and argument, concern- 
ing the extent of the province of the jury, in 
the trial of an information for publiſhing a 
ſeditious libel. I am ſenſible 1 have uſed a 
great number of words on this occaſion, and 
even ſome repetitions, which | knew not well 
how to avoid, and which, | therefore hope, 
the reader will excuſe; more eſpecially as the 
realon of my treating this matter ſo fully 
was, that he might clearly ſee the grounds 
upon which | have preſumed to differ in opi-— 
nion from thoſe learned and reſpectable per- 
ſons who have declared, that the intention of 
the publiſher of a ſeditious paper is a matter 
of law, which the jury have no right to con- 
ſider. The great reſpect due to thoſe emi— 
nent perſons, made me at firſt almoſt aſraid to 


diſter 
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differ from them, and excited me to examine 
the ſubject with as much care and attention 
as I was capable of beſtowing on it; in eon- 
ſequence of which, I became perfectly con- 
vinced that their opinion was not well ground- 
ed. Aad the ſame reſpect to their authority 
mage me afterwards cautious of expreſſing 
the opinion I had formed in oppoſition to 
that which they had declared, without, at the 
ſame time, ſetting forth, in the fulleſt man- 
ner | could, the reaſons upon which 1 had 
preſumed to differ from them, and adopt the 
other opinion. And now, that I have ven- 
tured to ſtate and maintain that other opi- 
nion, I ſhall (from the ſame motive of reſpeR 
to thoſe great perſons) endeavour to confirm 
and ſupport it by the authority of other great 
perſons who formerly held the ſame high 
offices of judicature with themſelves, oppoſ- 
ing Judge to judge, and chiet juſtice to chief 
juſtice, in at leaſt equal numbers, and mar- 
ſhalling on my fide of the argument, 


Pares aquilas, et pila minantia pilis; 


leſt the weight of theſe great modern autho- 
rities ſhould be thought to overbear the argu- 
ments, which, in the courſe of this enquiry, 
have 
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have been deduced from reaſon only, in fa- 


vour of what | take to be the true opinion 
upon the fubject. | 


In the famous trial of the ſeven Biſhops, 
who were proſecuted in the laſt year of the 
reign of King James II. by an information in 
the Court of King's Bench, for publiſhing a 
feditious libel, Sir Robert Sawyer (who had 


3 been Attorney General), Mr. Finch, and Mr. 
Somers (who was afterwards Lord Chan- 


cellor), were of counſel for the Biſhops, and 
Sir Thomas Powys (the then Attorney Ge- 
neral), and Sir William Williams (the then 
Solicitor General), were of counſel for the 
Crown : Sir Robert Sawyer contended, 
That both the falſity of the paper, and 
that it was malicious and ſeditious, were all 
matters of fact to be proved; and made 
this the firſt head of his ſpeech to the jury; 
ſo that here we ſee, that the falſehood of the 


paper, the malicious intention of the writer, 


and the ſeditious tendency of the paper, are 
all aſſerted by this learned lawyer to be mat- 
ters of fact, and objects of the conſideration 
of the jury, His brother counſel held the 
ſame language. Mr. Finch expreſſed him- 


G ſelf 


ſelf thus: If you, gentlemen, ſhould think 
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that there is evidence to prove the delivery, 
by the Biſhops, of the paper ſet forth in 
the information, yet, unleſs their preſent- 
ing it to the King in private may be ſaid to 
be a malicious and ſeditious libel, with an 
intent to ſtir up the people to ſedition, and 
to diminiſh the King's prerogative and au- 
thority ; unleſs all this can be found, there 
is no man living can find the Biſhops guilty 
upon this information.” This was aſſeſting, 


that the il intention of ſtirring up diſcontents 
in the minds of the people againſt the King, 
was an eſſential part of the charge, and one 
that the jury ought to take into their conſide- 
ration, and not leave to the judges as a mere 
inference of law. Mr. Somers ſpoke next, 


and ſaid, That“ the paper could not poſſibly 
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ſtir up ſedition in the minds of the people, 
becauſe it was preſented to the King alone. 
Falſe it could not be, becauſe the matter of 


it was true. There could be nothing of 


malice: for the occaſion was not ſought; the 
thing was preſſed upon them. And a libel 
it could not be; becauſe the intent was in no- 
cent.“ The Attorney General, Powys, there- 
on ſaid, That he ſhould not new meddle 


« with. 
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« with what the defendants' counſel had of- 
« fered, becauſe it was not pertinent,” And 
then Sir Robert Wright, the Chief Juſtice, 
interpoſed with theſe remarkable words : 
« Yes, Mr. Attorney, I'll tell you what they 
« offer, which it will lie upon you to give an 
« anſwer to; they would have you ſhew how 
„this has diſturbed the government, or di- 
„ miniſhed the King's authority.” Here 
then we have King James II's Chief Juſtice of 
the King's Bench expreſsly declaring in this 
celebrated trial at bar, that the tendency of 
the paper in queſtion, to diſturb the govern- 
ment, ought to be made out to the ſatisfac- 
tion of the jury. Mr. Juſtice Powell ſaid, 
« The contrivance and publication are both 
matters of fact, and, upon iſſue joined, 
« the jurors are judges of the fact, as it 7s 
aid in the information.” Mr. Juſtice Hol- 
loway, after the evidence had been ſummed 
up to the jury, ſpoke theſe words: * The 
«* queſtion is, whether this petition be a libel 
„ or no. Gentlemen, the end and intent of 
* every action is to be configered ; and likewiſe 
in this caſe we are to hnſider the nature 
« of the offence that theſe noble perſons are 
charged with. It was for delivering a peti- 
Ga tion 


* 


1 
tion, which, according as they have made 
*« their defence, was with all humility and 
« decency that could be; ſo that, if there was 
no ill intent, and they were not men of evil 
«* lives, or the like, to deliver a petition can- 
not be a fault, it being the right of the ſub- 
ject to petition. If you are ſatisfied there 
* was an ill intention of ſedition, or the like, 


you ought to find them guilty : but, if there 
be nothing in the caſe of that kind, I think 


it is no libel, I is left to you, gentlemen; | 


„but that is my opinion.“ The jury are 
here expreſsly direQecd to conſider, whether 
the Biſhops had any intention of ſedition or 
not, in preſenting their petition to the King, 
and to find them guilty or not guilty accord- 
ingly. So far was this judge from thinking, 
that the intention of the defendants was a 
mere inference of law, which the jury had 
no authority to make. Mr. Juſtice Powell 
went further ſtill, and ſaid, that the falſehood 
of the paper, as well as the malicious inten- 
tion of the publiſher of it, and its tendency 
to diſturb the government, ought to be prov- 
ed: by which we may obſerve, by the bye, 
that the modern opinion, © That the falſe- 
hood charged upon a libel in an informa- 

oF. tion, 
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« tion, is not a material part of the charge, 
and needs not be proved,” was not at that 
time univerſally adopted by the judges. His 
words are as follow: © Truly, I cannot ſce, 
„ for my part, any thing of ſedition, or any 
* other crime, fixed upon theſe reverend 
Fathers. For, gentlemen, to make it a li- 
bel, it muſt be falſe, it muſt be malicious, 
and it muſt tend to ſedition. As to the 
« falſehood, I ſee nothing that is offered by 
the King's counſel, nor any thing as to the 
malice. Now, gentlemen, the matter of 
it is before you; you are to conſider of it, 
and it is worth your conſideration, &c.” 
Such were the directions of Chief Juſtice 
Wright, and Juſtice Holloway, and Juſtice 
Powell, at this famous trial; by which we 
ſee, that the intention of the defendants in 
publiſhing the petition or paper, and the 
tendency of the paper to raiſe diſcontents in 
the minds of the King's ſubjects againſt his 
government, were ſo far from being conſidet- 
ed by them as mere inferences of law, which 
they, the judges, only had*a right to make, 
that they were recommended to the conſide- 
ration of the jury, as the principal objects to 
which it was neceſſary for them to attend, 
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And Chief Juſtice Holt appears to have been 


_ * lifhing libels againſt the Queen and her go- 


11 


of the ſame opinion, when he ſummed up the 
evidence to the jury upon the trial of the in- 
formation againſt Tutchin, the writer and 
publiſher of certain papers, called The Obſer - 
vators, in the year 1704. His words, on 
that occaſion, were as follows : Gentlemen 
of the jury, this is an information for pub- 


* vernment.” And then, after ſtating the 
proof of the publication, and reading ſome 
paſſages from The Obſercators, he goes on in 
this manner: “ So that, now you have heard 
* this evidence, you are to conſider whether 
* you are ſatisfied that Mr. Tutchin is guilty 
* of writing, compoſing, and publiſhing theſe 
« libels. They ſay they are innocent papers, 
and that nothing is a libel but what reflects 
upon ſome particular perſon. But this is 
a very ſtrange doctrinc, to ſay it is not a 
libel refled'ing on government to endea- 
« your to poſſeſs the people, that the govern- 
« ment is male-adminiſtered by corrupt per- 
e ſons, that are employed in ſuch and fuch 
« ſtations, either in the navy or army. For 
« jt is very neceſſary for all governments, 
« that the people ſhould have a good opinion 
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it: and nothing can be worſe than to en- 
dea vour to procure any animoſities as to 
* the management of it. This has been al- 
ways looked upon as a crimez and no go- 
vernment can be ſafe, without it be puniſh- 
ed. Now, you are to conſider, whether thoſe 
words, I have read to you, do not tend to 


beget an ill opinion of the adminiſtration 
of the government.” Here we find this 
able Chief Juſtice expreſsly direQing the 


jury to conſider he tendency of the papers in 
queſtion, to wit, Whether they do not 
tend to beget an ill opinion of the admini- 
ſtration of the government? How dif- 
ferent is this conduct from aſſerting that this 
tendency is a mere inference of law, which 
the judges only have a right to make, with- 
out any concurrence of the jury? From theſe 
authorities, together with the realon above 
ſet forth, I flatter myſelf hat the reader will 
join with me in concluding, that, upon the 
trial of an information for writing and pub- 
lithing a ſeditious paper, the jury have a right 
to determine all the particulars of the charge, 
the malicious intention of the writer, and the 
miſchievous tendency of the paper, as well as 
the more ſimple facts of the writing and pav- 
lication of it, and the meaning cf the blanks 


and 
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and feigned names in it; and that the only 
queſtion which the judges are to determine is, 
whether, if the whole information, with all 
the allegations contained in it, the malicious 
intention of the writer, and the miſchievous 
tendency of the paper, be admitted by the 
defendant, or found by the jury to be true, 
the conduct fo deſcribed arid found is an ob- 
ect of legal cenſure. I could wiſh, that even 
vis laſt particular were alſo to be determined 
the jury: but it rather, I muſt confeſs, ap- 
ars to me to belong to the province of the 
zadees, 
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